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SPC Questionnaire 

on the application of Community rules to SSGI


In the past, the SPC has already played an active role in analysing the impact on social services of general interest (SSGI) of EC rules on internal market and competition. In November 2007, the Commission issued a Communication on services of general interest
 (SGI), which builds on a large consultation process and to which the SPC's contribution was significant. The Communication is accompanied by two Staff Working Documents, dealing respectively with State aid
 and public procurement
 rules.

The present questionnaire is in line with the SPC's continued interest in SSGI. It has to be read in the context of the 2007 Communication, which acknowledges the difficulties experienced by public authorities and service providers, in particular at the local level, in understanding and applying Community rules and expresses the Commission's commitment to provide better explanations and practical guidance on how to apply these rules. In this context, the Commission has created the 'Interactive Information System', designed to provide topical answers to specific questions relating to the application of EU rules to SGI. 

Contrary to the previous questionnaire of the SPC which was necessary to collect information on the different SSGI in all Member States, the purpose of the present questionnaire is rather to collect information on how Community rules are applied in the various social sectors, and to identify specific points which – in the opinion of the body giving the answer – still give rise to uncertainties and questions. The SPC intends to issue a report to the Council in December 2008 taking into account the comments and answers received on the basis of this questionnaire. 

The first part of the questionnaire concerns the two Staff Working Documents which accompany the 2007 Communication and invites SPC members and stakeholders to provide general comments and feedback on these documents. A list of the main issues that are tackled in these documents is annexed to the questionnaire. If need be, it can be used by SPC Members and stakeholders answering to the questionnaire as a guidance to quickly identify the areas of the documents which are of most relevance or interest to them. 

The questions identified in the second part of the questionnaire have emerged from a meeting of the informal working group of experts appointed by SPC members, which was held on 6-7 March, as issues on which further feedback of any interested body would be very useful for the preparation of the report.

The third part of the questionnaire allows SPC members and stakeholders to present their experiences and comments concerning the application, in the social field, of Community rules other than State aid and public procurement rules for which further practical guidance might be necessary.

Some SPC members have already provided comments in the context of the preparation of the present questionnaire. These comments will be taken into account when drafting the report. These members do not need to reiterate their comments but can complete them if they so wish. 

In replying to the questionnaire, SPC members and stakeholders are kindly asked to provide as many concrete examples as possible, drawing on the experience on the ground in their Member State in order to demonstrate any difficulties encountered. Please keep in mind that you need to summarise the legal framework concerning the organisation, provision and financing of SSGI only insofar as this is needed for your reader to understand your question, your example or the answer that you are providing.
Please note that this exercise does not interfere with or replace any other on-going processes, as e.g. the report to be submitted by Member States for December 2008 on the implementation of the so-called SGEI package (see references below) or the work going on in the groups concerning public procurement 

It follows from the nature of this questionnaire that it is up to the body answering it to decide on which point it wants to react and what points seem of no relevance to it (it is not obligatory to answer all the points raised). 

Member States are invited to provide only one coordinated reply to the questionnaire. Every Member State is entirely free to decide on the way the answers to the questionnaire are prepared or coordinated. Nevertheless it should be taken into account that social partners and NGOs play an important role in this area. Member States might therefore want to envisage an involvement of these partners at national level.

Member States and other stakeholders are requested to send their replies to this questionnaire at the latest by 15 September to Concetta.Cultrera@ec.europa.eu and Christine.Tomboy@ec.europa.eu.

1. Commission Staff Working Documents on State Aid and Public Procurement rules
(1) Do you have any general comments on these documents? Are they widely known to relevant stakeholders in your Member State?  Are you aware of any feedback from these stakeholders?  

(2) Do you have further concrete examples which help illustrate the application of Community rules to SSGEI? 

(3) Do you have new questions which, in your opinion, should be added to the two documents? New questions could for instance be related to problems encountered.

2. Questions identified during the SPC working group meeting of 6 and 7 March 2008 as issues on which further feedback from interested parties would be welcomed
Questions on public procurement rules

(4) Are concessions and Institutionalised Public-Private Partnerships (IPPP) frequently used in the social sector? If you have experience with the utilisation of concessions and IPPP in the field of social services, please provide examples. If, as far as IPPP are concerned, you have the impression that they are not frequently used in the field of SSGI, please explain the reasons why this is so.
(5) In the area of SSGI, what is the legal framework/what are the practices regarding public-public cooperation (e.g. cooperation among two municipalities)? What would be the added value of public-public cooperation in the field of SSGI? Are there in your Member State specific legal frameworks which promote or impose public-public cooperation for certain SSGI or under certain circumstances? 

(6) In the light of the Case 70/95 Sodemare
, is there any legislation in your Member State which reserves certain activities in the social field to non-profit organisations? If not, do you intend to draft such legislation? In which sectors in particular and for which reasons have you adopted or do you intend to adopt such legislation?
(7) Social services are listed in Annex II B of Directive 2004/18/EC
 and therefore only some detailed principles of the Directive and general principles of the Treaty apply to them. In this light, what are the public procurement rules applicable to SSGI in your Member State? What are the experiences with public procurement procedures in the field of SSGI in your Member State (e.g. concerning the quality of the services offered)?

Questions on State aid rules
"De minimis" Regulation
(8) To your knowledge, is the "de minimis" Commission Regulation
 frequently used for SSGI? Can you define the kind of SSGI for which it is used? (NOTA BENE: the "de minimis" Commission Regulation establishes that financial support granted to an undertaking and inferior to € 200.000 over a three years' period does not constitute State aid).

"SGEI" package

This part only aims to obtain additional information on SSGI when available, in order to better illustrate the special situation of this sector in the preparation of the planned SPC report on SSGI. It is not intended to replace or duplicate the ongoing evaluation process of the SGEI package. It has to be stressed once again that those are two different processes.

(9) Act of entrustment:

·  Form: can you explain under which contractual/legal form(s) SSGI have been entrusted to the various providers active in the field?

· Providers: 

· How frequently is the provision of SSGI entrusted to non-profit providers
? How frequently is the provision of SSGI entrusted to for-profit providers? (if possible, please provide estimations/percentages).

· Does your answer to the previous question depend on the sector at issue? (please specify the sector(s) if possible).

· How frequently is the provision of SSGI entrusted to providers that also carry other non-economic services or activities of general interest but not other commercial activities? (if possible, please provide estimations/percentages).

· How frequently is the provision of SSGI entrusted to providers that also carry other commercial activities? (if possible, please provide estimations/percentages).

(10) Arrangements to avoid overcompensation: please explain whether the arrangements that have been made to meet the requirements of the Commission Decision of 28 November 2005
 and to ensure that the costs incurred are not overcompensated have raised problems in the field of SSGI.

(11) In which areas of SSGI is there a risk that public financing exceeds the thresholds provided in the Commission Decision of 28 November 2005? (NOTA BENE: the Decision exempt from notification annual compensation inferior to 30 million € for beneficiaries with an annual turnover inferior to 100 million €. For hospitals and social housing, the exemption is valid without ceilings.
(12) Have you encountered any problem related to the application of the Commission Decision or the SGEI Framework
 of 28 November 2005 in the field of SSGI? If yes, please provide details.

3. Questions concerning the application of other competition and internal market rules

(13) Do you have any comments concerning the application of other competition rules to SSGI?

(14) Do you have any comments concerning the application of other internal market rules to SSGI?

(15) Are there any other points you would like to raise?

ANNEX
Main issues tackled in the two Staff Working Documents 
Commission Staff Working Documents on Public Procurement rules

(16) direct provision of SSGI (this issue is dealt with in answers 1.1. and 1.2. of the Staff Working Document);

(17) in-house provision (this issue is dealt with in answer 1.2. of the Staff Working Document);

(18) externalised provision (this issue is dealt with in answers 2.1. to 2.11. of the Staff Working Document);

(19) notion of public service contracts (this issue is dealt with in answer 2.1. of the Staff Working Document);

(20) concessions (this issue is dealt with in answer 2.1. of the Staff Working Document);

(21) set of rules of the public procurement Directive (Directive 2004/18/EC, OJ L 134, 30.4.2004) which apply to SSGI (this issue is dealt with in answer 2.1. of the Staff Working Document);

(22) services with no cross-border interest (this issue is dealt with in answers 2.1. and 2.3. of the Staff Working Document);

(23) principles of transparency, equal treatment and non discrimination (this issue is dealt with in answer 2.4. of the Staff Working Document);

(24) how to reflect, when drafting technical specifications, concerns related to the specificities of the service such as quality requirements, minimum duration of contract, familiarity with the local context, selection of not-for-profit providers… (these issues are dealt with in answers 2.2., 2.6., and 2.7. of the Staff Working Document);

(25) inter-municipal cooperation (this issue is dealt with in answer 2.9. of the Staff Working Document);

(26) Public-private partnership (this issue is dealt with in answer 2.10. of the Staff Working Document);

(27) interaction public procurement/State aid rules (this issue is dealt with in answer 2.11. of the Staff Working Document).
Commission Staff Working Documents on State Aid rules
(28) notion of undertaking/economic activity (this issue is dealt with in answers 2.1. to 2.5. of the Staff Working Document);

(29) notion of affectation of trade between Member States (this issue is dealt with in answers 2.9. and 2.10. of the Staff Working Document);

(30) possibility to apply also for SGEI/SSGI the "de minimis" Commission Regulation, establishing that financial support inferior to € 200.000 over a three years' period does not constitute State aid (Commission Regulation n° 1998/2006, OJ L 379, 28.12.2006) to SSGI (this issue is dealt with in answers 2.7. and 2.8. of the Staff Working Document);

(31) criteria developed in the Altmark ruling ((2003) ECR I-7747), meeting which a public service compensation does not constitute State aid (this issue is dealt with in answers 3.1. and 3.2. of the Staff Working Document);

(32) utilisation of vouchers (this issue is dealt with in answer 2.6. of the Staff Working Document);

(33) application of the 2005 SGEI package defining conditions for State aid to be considered as compatible with the Treaty. The package is composed notably by the Commission Decision of 28 November 2005, OJ L 312, 29.11.2005 (hereafter, 2005 SGEI decision), and by the Community Framework, OJ C 397, 29.11.2005 (hereafter, 2005 SGEI Framework). (this issue is dealt with in answers 3.3. to 3.8. of the Staff Working Document);

(34) act of entrustment (this issue is dealt with in answers 5.1. to 5.6. of the Staff Working Document);

(35) parameters for cost compensation (this issue is dealt with in answers 6.1. to 6.11. of the Staff Working Document);

(36) accounts separation (this issue is dealt with in answers 6.4. and 6.5. of the Staff Working Document);

(37) respect of the autonomy of service providers (this issue is dealt with in answer 5.6. of the Staff Working Document).
� 	"Services of general interest, including social services of general interest: a new European commitment", COM(2007) 725 final of  20 November 2007.


� 	Commission Staff Working Document "Frequently asked questions in relation with Commission Decision of 28 November 2005 on the application of Article 86(2) of the EC Treaty to State aid in the form of public service compensation granted to undertaking entrusted with the operation of services of general economic interest, and of the Community Framework for State aid in the form of public service compensation", SEC(2007) 1516 of 20 November 2007.


� 	Commission Staff Working Document "Frequently asked questions concerning the application of public procurement rules to social services of general interest", SEC(2007) 1514 of 20 November 2007.


� 	Case C-70/95 Sodemare [1997] ECR I-3395.


� 	Directive 2004/18/EC of the European Parliament and of the Council of 31 March 2004 on the coordination of procedures for the award of public works contracts, public supply contracts and public service contracts (OJ L 134, 30.4.2004, p. 114–240).


� 	Commission Regulation n° 1998/2006 of 15 December 2006 on the application of articles 87 and 88 of the Treaty to de minimis aid, OJ L 379/5 of 28.12.2006.


� 	The SGEI package is composed notably by the Commission Decision of 28 November 2005 on the application of Article 86(2) of the EC Treaty to State aid in the form of public service compensation granted to undertaking entrusted with the operation of services of general economic interest, OJ L 312, 29.11.2005 and by the Community Framework for State aid in the form of public service compensation, OJ C 397, 29.11.2005.


� 	Plea	se note that the mere fact that an entity is non-profit making does not mean that the activities it carries on are not of an economic nature (see notably the reply to question 2.5 of the Staff Working Document on State Aid). 


� 	See footnote 7 above.


� 	See footnote 7 above. The Framework applies to public service compensations exceeding the thresholds set in the Decision and specifies the conditions under which such compensations can be declared compatible with Article 86(2) of the EC Treaty. Such compensations however must be notified to the Commission.
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